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Changing your Constitution or Changing Legal Status is a legal process.  You are advised to seek independent legal advice to ensure your changes are effective.

PART A:
Introduction 
Would you bet your house on the chance that nothing untoward will ever happen to your rugby club?  If you are a committee member and yours is an unincorporated club you may be doing just that.

Without rugby’s volunteer club administrators, the English game as we know it would not exist.  The RFU does not want to see those very same people unnecessarily running the risk of personal financial disaster because of their commitment on behalf of the game and their community.
Rugby is an inherently risky sport and any player who suffers a serious injury may claim against his club or against the club of the opposing team, or against individuals at such clubs.   It is therefore advisable for clubs to check that their structure protects them against such claims.  Many rugby clubs are set up as unincorporated associations.  These unincorporated clubs are not legal entities in their own right and therefore, any legal claim made against the club would be brought against the committee members (who would be personally liable if the club had insufficient assets to meet the claim).  If your club employs people, holds property and undertakes activities at its grounds, it should consider whether incorporation as either a company limited by guarantee or as an Industrial and Provident Society (“IPS”) would be appropriate as this would ensure that the club is a legal entity in its own right with the benefit of a limited liability.

PART B:
Incorporation – Pros and Cons
Why incorporate?
(
The majority of rugby football clubs are unincorporated associations.  This means that their committee members may be personally liable for the debts of the club, if these debts cannot be met from the assets of the club or under an insurance policy.
(
If those committee members were instead directors of a company or IPS they would have limited liability and may only be personally liable if they had committed some wrongdoing or if the organisation continued to trade when insolvent.

(
An unincorporated association cannot hold property in its own name and therefore any property is held by trustees.  Each time one of those trustees retires or dies, the property has to be transferred to the new trustees.  This obviously involves expense.  If the association's property is leasehold then the trustees who hold the lease will be personally liable to pay the rent although they may have an indemnity from the association's assets.  In a recent case, trustees were held to be personally liable when a member was injured in the unincorporated association's building because the rules of the association provided that the trustees were responsible for the upkeep of the association's building.

(
By contrast companies and IPSs can hold property in their own name.

(
Unincorporated associations cannot sue or be sued in their own name, but companies and IPSs can sue and be sued in their own name.

Are there any disadvantages to incorporation?
(
Unincorporated associations are not generally subject to any outside scrutiny and their rules and accounts are private documents (other than reporting requirements to the Constituent Body or the RFU).

(
Companies are subject to outside scrutiny.  Companies must file certain documents at Companies House including annual reports and accounts and these are therefore public documents. This will also involve time and effort in preparing returns and accounts.
Summary
(
Any entity which organises or undertakes at its premises rugby activity, employs staff, owns property or enters into contracts is advised to incorporate to ensure that its committee members are not exposed to personal liability.
PART C:  Summary of options to consider

If your club is unincorporated you have a number of different options to consider:

Step 1:
If you wish to incorporate, decide which legal status to choose. The main options are a company limited by guarantee or an IPS (see Part D below).
Step 2:   
Consider the additional option of registering as either a charity or a CASC (see Part E below).

The RFU has prepared further guidance notes, sample constitutions and draft transfer documentation.  See Part F for more details.

PART D:  Legal Status
1. Limited Company

As indicated above, if a club is constituted as a company there are two main benefits:

(a) the company is a legal person in its own right and can therefore sue and be sued in its own name.  As a result, if committee members are directors of a club constituted as a company, their liability will be limited and they will only be personally liable if they personally commit some wrongdoing or if the club continues to trade when insolvent; and

(b)  the club will be able to hold property in its own name.  
Amateur rugby football clubs are generally best constituted as companies limited by guarantee, as opposed to companies limited by shares. This is because membership is not usually intended to be transferable and members of a guarantee company can simply join and resign at a later date.   
A company needs to be formed and registered in accordance with the Companies Acts, which impose certain statutory responsibilities on the directors.  The constitution (known as the Memorandum and Articles of Association) is likely to be more complicated than the rules of an unincorporated club because the Companies Acts’ provisions need to be included. A company’s constitution is a public document and must be filed at Companies House. A company is also under a legal duty to file its annual accounts and an annual return (setting out details of the directors) at Companies House.   Any amendments to the constitution can only be made by special resolution and must be filed at Companies House.   Other business relating to the company (eg appointment and resignations of directors and changes to the registered office) must also be filed with Companies House.   
Incorporation as a limited company may be appropriate for rugby clubs because of the different activities they carry out as well as where they have significant liabilities or where it has land, investments and employees or where it is otherwise thought necessary to limit the liability of the officers or members.  
See Part F for links to further guidance and sample constitutions.

2.
Industrial & Provident Society (“IPS”) 

The RFU is an IPS and a number of rugby clubs have chosen to incorporate as IPSs.   
Like a company (and unlike an unincorporated association), an IPS has a legal personality of its own, separate to its members.  An IPS also enjoys the benefit of limited liability.

An IPS is normally utilised by organisations acting in a co-operative manner (e.g. a trade union) or conducted for the benefit of the community.  One particular peculiarity of an IPS is that all members must have equal voting rights, (i.e. there cannot be separate classes of members).  An IPS must also be "mutual", meaning that any profits of the IPS are ploughed back into the organisation for its benefit.

The principal governing statute for an IPS is the Industrial & Provident Society Act 1965 (as amended by subsequent Acts) and the regulator is the FSA.  An IPS must register with the FSA and lodge various documents and returns with it in a similar way to which a company has to file returns to Companies House.

The advantage of incorporating as an IPS is that the procedure for transferring assets is usually simpler.  However, registering as an IPS is expensive where a club has a more complicated constitutional structure and is therefore more suitable for clubs which have a one member one vote policy so that the sample constitution can be adopted without too many amendments.

See Part F for links to further guidance and sample constitutions.
PART E:   Additional Options
1. Community Amateur Sports Clubs ("CASCs") 

Below is a brief outline of the benefits of registering as a CASC and the requirements for such registration.  A number of rugby clubs have already registered as CASCs and so if your club is considering a change to CASC status, it may be worth contacting either the RFU or a club which has registered as one in your area for feedback on the process of registration and the consequences of it.  Consideration should also be given to registration as a charity as an alternative (see below for details and for a comparison of CASC and charity). 
As a preliminary point, please note that the CASC criteria impose strict limitations regarding payments to players including reimbursement of expenses. Whilst members of a club may be paid for services as a grounds man, bar steward etc, payment for playing for a club is prohibited. If your club pays its members for playing for it, you will not be able to register as a CASC. 

The Finance Act 2002 introduced tax reliefs for clubs qualifying as CASCs.  In addition, CASCs are eligible for mandatory rate relief.  In order for a club to be registered as a CASC, it must comply with set criteria.  HM Revenue & Customs ("HMRC") has a very helpful website that sets these out together with guidance notes, the restrictions imposed on CASCs and how to register as a CASC (please see http://www.hmrc.gov.uk/casc).  The Central Council of Physical Recreation (CCPR) also has a helpful website giving detailed information about CASCs www.cascinfo.co.uk
In brief terms, CASC status will be of particular benefit to clubs currently paying high rates (or those that would do so if discretionary rate relief was withdrawn); or if a club is likely to have significant capital gains (such as if they were to sell an existing property to relocate); or if they are likely to receive donations either from members or others during their lives or on death.  Only gifts qualify as donations and not other payments such as membership subscriptions.  

However, any club seeking to register as a CASC will have to accept the restrictions imposed including the anti-avoidance provisions in place to ensure that CASCs do not change their status so that HMRC has to de-register them.  

If your club would materially benefit from registering as a CASC and accepts the restrictions of and consequences imposed by registration then it will need to see what changes it needs to make to its constitution (if any) and the way it operates in practice to qualify for registration.  

It should be noted that unincorporated clubs already registered as CASCs should ensure they register the new incorporated body as a CASC or a charity before any assets are passed over.  
See Part F for links to further guidance and sample constitutions.

2. Charitable status

As an alternative to registering as a CASC clubs may be able to register as a charity with the Charity Commission.  
A detailed explanation of the characteristics of a charitable club are available on the Charity Commission’s website in their publication RR11 http://www.charity-commission.gov.uk/publications/rr11.asp.

In summary, a charitable club must have as its main aim promoting community participation in rugby, for the benefit of the public.  Once registered as a charity, the club’s decision making processes must be focused on increasing and maintaining participation.  This means, for example, that the club must have open membership i.e.:

· facilities must be open to all;
· admission of members must be on a first come first served basis if there is a waiting list;
· membership must be affordable;
· there must be no test of skills for admission.
Charities are more regulated than CASCs and those running the club will need to ensure compliance with charity law.  For example, unless the turnover is low (see the table below for details) it will be necessary for a charitable club to set up a separate wholly owned trading subsidiary to run its bar and any other non-charitable activities, such as hiring out facilities for weddings and parties.  It is important that the relationship between the charity and trading subsidiary is structured correctly so that the charity’s funds are not being used to subsidise the activities of the trading subsidiary.  This means that any money loaned to the trading subsidiary must be secured by a legal charge over the trading subsidiary’s assets and interest at a market rate must be paid on the loan.  The charity should also have an agreement in place with the trading subsidiary detailing the charges it will make on an arms length basis for:

· use of any shared facilities or resources, 
· a licence of the club’s name and logo, 
· a licence to use any intellectual property or data owned by the club.  
The trading subsidiary should not pay any tax as it is able to gift aid its profits to the charitable club.

Although charitable clubs are more regulated than CASCs, they benefit from a wider range of tax reliefs.  For example a charitable club has an exemption from Stamp Duty Land Tax whereas as a CASC does not.  
Another reason for larger clubs to consider registering as charity rather than a CASC is that there is the possibility of being able to pay some players via a wholly owned trading subsidiary.  However, this can only be done if such payments can be justified on a commercial basis as a way of raising income for the club to further its charitable object of promoting community participation in playing rugby.  This might be the case; for example, if it can be demonstrated that a better first team will increase revenue via bar income and gate receipts and therefore increase the amount of funds the subsidiary can pass to the club to spend on its charitable activities.   
Registering as a charity needs to be given serious consideration because it is not possible to de-register.  Further details about registering and operating a charitable club are set out in the table below and at http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin/~/media/Files/2010/ManagingRugby/ClubDevelopment/ClubConstitutions/Incorporation%20Docs%202910/RFU%20Guidance%20to%20Clubs%20Wishing%20to%20Register%20as%20a%20Charity%20October%202010.ashx 
If your club would materially benefit from registering as a charity and accepts the restrictions and consequences imposed by registration then it will need to see what changes it needs to make to its constitution and the way it operates in practice to qualify for registration.
See Part F for links to further guidance and the sample Memorandum and Articles for a club wishing to register as a charitable company.
3. Comparison of CASC and charitable status

	Issue
	Charitable Sports Club
	CASC

	Can the club have social members?
	No, but non-playing volunteers, helpers and supporters are acceptable. This may include parents of junior members and people who still wish to be associated with the club but are unable to play for reasons of health or old age.  The key is that the clubs aim must be to promote participation in rugby not provide social facilities.
	Yes, as long as the substantial majority of the club’s activities are focused on providing facilities for, and participation in, rugby. As a rule of thumb over 50% of members should participate (this includes both playing and organising activities).

	Can players be paid?
	Not by the charity, but a player who also coaches or maintains the pitch, for example, can be paid for this service by the charity. Players’ expenses can also be paid by the charity.  
It is possible for a charity’s trading subsidiary to pay players if it can be demonstrated that this will help the club to promote community participation in rugby by say increasing revenue or increasing participation.
	No, but a player who also coaches or maintains the pitch, for example, can be paid for this service. Players’ travel expenses to away matches can also be paid.  

	Can the club have competitive teams?
	Yes
	Yes

	Can the club run a bar?
	No: this must be run through a trading subsidiary, unless the turnover is the lower of 25% of the club’s turnover or £50,000. 
	Yes, if it is a social adjunct to the main sporting purpose. 


	What about direct tax?
	Primary purpose trading income (for example charging for rugby lessons) is tax free.

This exemption from tax is only available if the profits are applied solely to the purposes of the charity. However the sales which have given rise to those profits will be regarded as a business activity for the purposes of determining liability to VAT.
Interest and income from letting land is exempt from tax.
Exemptions from tax on capital gains. 
	CASCs are exempt from corporation tax if gross income from fundraising and trading is less than £30,000 (if over the threshold this is all taxable). 

Gross income from property is exempt from tax where it is less than £20,000 (if over the threshold this is all taxable).

Interest is exempt from tax.
Exemptions from tax on capital gains .

 

	What about Gift Aid?
	Yes, for individual and corporate donations.
.
	Yes, for donations from individuals only.  Not for corporate donations or junior subscriptions.

	Payroll giving?
	Yes
	No

	Inheritance tax relief on gifts?
	Yes
	Yes

	Tax relief on gifts of quoted shares and land?
	Yes, for individual and corporate gifts.
	No

	Does the club have to register?
	Yes, with the Charity Commission and HMRC. Under the Finance Act 2010 a charity is not entitled to any tax reliefs until it is recognised as a charity for tax purposes by HMRC. 
	Yes, with HMRC.

	Do HMRC require anything further?
	Yes, anyone who has day to day control in the running of the charity (for example trustees and senior employees) must complete a declaration that they are fit and proper persons. These must be kept by the charity in case HMRC ask to see them. 
	Yes. The fit and proper persons test also applies to CASCs.

	Rate relief?
	Yes: 80% mandatory, 20% discretionary.
	Yes: 80% mandatory, 20% discretionary.

	Stamp duty land tax?
	Full relief.
	No relief

	Value added tax
	Normal VAT rules apply but reliefs may be available

· Zero rating the construction costs of new buildings

· Exemption for income from one off fund raising events
	Normal VAT rules apply.  HMRC are likely to refuse these reliefs.

	Donations from charities?
	Easy if they have compatible objects.
	Possible. Informed donor charities will understand and make donations; others may be reluctant.

	Extent of regulation
	Annual returns need to be submitted and the Charity Commission has wide powers to investigate the club’s activities.  Committee/board members will also be accountable as charity trustees.

Charities are subject to more legislation than CASCs, for example there are specific steps a charity must go through when disposing of land.
	Very light touch from HMRC

	Accounts and reports
	This depends on the turnover of the club.  See the Charity Commission website for up to date details of thresholds
	Tax return to HMRC only required where tax is owed.


PART F:  Next Steps
The RFU has produced various precedents and detailed guidance notes, as set out below.  
1.
Precedent Constitutions for Rugby Football Clubs

A.
Companies Limited by Guarantee
(i)
CASC: Sample Memorandum & Articles of Association for Rugby Football Clubs constituted as a company limited by guarantee qualifying as a CASC.

(ii)
Non-CASC: Sample Memorandum & Articles of Association for Rugby Football Clubs constituted as a company limited by guarantee not qualifying as a CASC.

(iii)
Charity: Sample Memorandum & Articles for Rugby Clubs constituted as a company limited by guarantee seeking registration as a charity.

These sample Memorandum & Articles and guidance for their use is available on the Club Management Section of the RFU's website: http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin.  
B.
Industrial & Provident Society 
(i)
CASC:  Sample Rules for Rugby Football Clubs constituted as an IPS qualifying as a CASC.
(ii)
Non-CASC:  Sample Rules for Rugby Football Clubs constituted as an IPS not qualifying as a CASC.
These sample rules and guidance for their use is available from the RFU's website:  http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin. 
2. Guidance on Incorporation Steps

A.     CASC and Non-CASC Company

Steps to be taken to achieve incorporation as a company limited by guarantee:
http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin/~/media/Files/2010/ManagingRugby/ClubDevelopment/ClubConstitutions/Incorporation%20Docs%202910/Steps%20to%20Achieve%20Incorporation%20October%202010.ashx 

This is not applicable to clubs wishing to register as a charity.

B.  
CASC and Non-CASC IPS:


Steps to be taken to achieve incorporation as an IPS:  http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin/ConstitutionGuidelines.

C.
Charity


Detailed guidance for clubs incorporating as a charitable company limited by 
guarantee: http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin/~/media/Files/2010/ManagingRugby/ClubDevelopment/ClubConstitutions/Incorporation%20Docs%202910/Steps%20to%20Achieve%20Incorporation%20October%202010.ashx 

3.
Further Guidance on CASC status
Detailed guidance on CASC status is included in the guidance: http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin/CommunityAmateurSportsClubs. 
4. Further Guidance on registering as a charity.
Detailed guidance on charitable status can be found at http://www.rfu.com/ManagingRugby/ClubDevelopment/LegalAndAdmin/~/media/Files/2010/ManagingRugby/ClubDevelopment/ClubConstitutions/Incorporation%20Docs%202910/RFU%20Guidance%20to%20Clubs%20Wishing%20to%20Register%20as%20a%20Charity%20October%202010.ashx 
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