RUGBY FOOTBALL UNION
Overview of Constitutions used by Rugby Football Clubs and Guide to Incorporation OF A RUGBY FOOTBALL CLUB as a Company Limited by Guarantee
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PART A:
OVERVIEW OF CONSTITUTIONS USED BY RUGBY FOOTBALL CLUBS 
Rugby Football Clubs ("clubs") can be constituted in a variety of ways.  Set out below by way of summary, is a brief description of the most common forms of organisational structure. Some clubs have registered as community amateur sports clubs ("CASCs"). The organisational structures set out below would enable a club to qualify as a CASC if the constitution was appropriately drafted.
Rugby is an inherently risky sport and any player who suffers a serious injury may claim against his club or against the club of the opposing team, or against individuals at such clubs.   It is therefore advisable for clubs to check that their structure protects them against such claims.  Unincorporated clubs are not legal entities in their own right and therefore, any legal claim made against the club would be brought against the Committee Members (who would be personally liable if the club had insufficient assets to meet the claim).  If your Club employs people, holds property and undertakes activities at its grounds, it should consider whether incorporation as either a company limited by guarantee or as an Industrial and Provident Society (“IPS”) would be appropriate as this would ensure that the Club is a legal entity in its own right with the benefit of a limited liability.

1.
Unincorporated Members' Club (Non-Profit  Distributing)
This is probably the most common form of club for, in particular, smaller clubs or clubs which do not own their premises.  These clubs are known in law as "unincorporated associations" and are not legal persons in their own right (unlike a company limited by guarantee or an IPS.
The main consequence of this is that such clubs cannot sue or be sued in their own name.  Instead the club’s officers and members can sue and be sued on the club's behalf.  In light of the fact that rugby is a contact sport in which injuries frequently occur, and in which claims by players are therefore a very real possibility, serious consideration should be given to whether organisation of a club as an unincorporated association is appropriate.  Even if it is felt that it is appropriate the club would need to ensure that the club's rules adequately protect both its officers and members from personal liability and that the club carries adequate insurance to cover potential liabilities.  
It should also be noted that if such unincorporated clubs wish to own property this must be held by trustees on behalf of the club.  As such, each time one of those trustees retires or dies, the property has to be transferred to the new trustees.  
The RFU requires that all clubs have their rules approved by the appropriate Constituent Body of the RFU and file their annual accounts with the Constituent Body.  Otherwise, unincorporated clubs are not generally regulated in the same way as companies or IPSs and therefore the rules and accounts do not have to be filed with either Companies House (as for companies) or the Financial Services Authority ("FSA") (as for IPSs).  
If your Club is unincorporated, you have three options:

1.
amend your existing rules to ensure they offer the best protection to your Committee Members;

2.
incorporate as an Industrial and Provident Society; or 

3.
incorporate as a company limited by guarantee.

It should be noted that unincorporated clubs already registered as CASCs should ensure they register the new incorporated body as a CASC before any assets are passed over.  HM Revenue & Customs are usually happy to consider applications with draft constitutions and copies of the most recent accounts.
2.
Limited Company
As indicated above, if a club is constituted as a company there are two main benefits:

(a) the company is a legal person in its own right and can therefore sue and be sued in its own name.  As a result, if committee members are directors of a club constituted as a company, their liability will be limited and they will only be personally liable if they personally commit some wrongdoing or if the club continues to trade when insolvent; and

(b)  the club will be able to hold property in its own name.  
Amateur rugby football clubs are generally best constituted as companies limited by guarantee, as opposed to companies limited by shares. This is because membership is not usually intended to be transferable and members of a guarantee company can simply join and resign at a later date.   
A company needs to be formed and registered in accordance with the Companies Acts, which impose certain statutory responsibilities on the directors.  The constitution (known as the Memorandum and Articles of Association) is likely to be more complicated than the rules of an unincorporated club because the Companies Acts’ provisions need to be included. A company’s constitution is a public document and must be filed at Companies House. A company is also under a legal duty to file its annual accounts and an annual return (setting out details of the directors) at Companies House.   Any amendments to the constitution can only be made by special resolution and must be filed at Companies House.   Other business relating to the company (eg appointment and resignations of directors and changes to the registered office) must also be filed with Companies House.   
Incorporation as a limited company may be appropriate for rugby clubs because of the different activities they carry out as well as where they have significant liabilities or where it has land, investments and employees or where it is otherwise thought necessary to limit the liability of the officers or members.  

3.
Industrial & Provident Society (“IPS”) 

The RFU is an IPS and a number of rugby clubs have chosen to incorporate as IPSs.   
Like a company (and unlike an unincorporated association), an IPS has a legal personality of its own, separate to its members.  An IPS also enjoys the benefit of limited liability.

An IPS is normally utilised by organisations acting in a co-operative manner (e.g. a trade union) or conducted for the benefit of the community.  One particular peculiarity of an IPS is that all members must have equal voting rights, (i.e. there cannot be separate classes of members).  An IPS must also be "mutual", meaning that any profits of the IPS are ploughed back into the organisation for its benefit.

The principal governing statute for an IPS is the Industrial & Provident Society Act 1965 (as amended by subsequent Acts) and the regulator is the FSA.  An IPS must register with the FSA and lodge various documents and returns with it in a similar way to which a company has to file returns to Companies House.

Detailed guidance on IPSs and use of the RFU’s model rules Clubs constituted as IPSs is available on the RFU’s website at http://www.community-rugby.com/Club Management/ Funding/ CASCs/ Guidance on Industrial & Provident Society Model Rules and Registration as a CASC.
4.
Community Amateur Sports Clubs ("CASCs") 

Below is a brief outline of the benefits of registering as a CASC and the requirements for such registration.  A number of rugby clubs have already registered as CASCs and so if your club is considering a change to CASC status, it may be worth contacting either the RFU or a club which has registered as one in your area for feedback on the process of registration and the consequences of it.  
As a preliminary point, please note that the CASC criteria impose strict limitations regarding payments to players. Whilst members of a club may be paid for services as a grounds man, bar steward etc, payment for playing for a club is prohibited. If your club pays its members for playing for it, you will not be able to register as a CASC. 

The Finance Act 2002 introduced tax reliefs for clubs qualifying as CASCs.  In addition, CASCs are eligible for mandatory rate relief.  In order for a club to be registered as a CASC, it must comply with set criteria.  HM Revenue & Customs ("HMRC") has a very helpful website that sets these out together with guidance notes, the restrictions imposed on CASCs and how to register as a CASC (please see http://www.hmrc.gov.uk/casc).

In brief terms, CASC status will be of particular benefit to clubs currently paying high rates (or those that would do so if discretionary rate relief was withdrawn); or if a club is likely to have significant capital gains (such as if they were to sell an existing property to relocate); or if they are likely to receive donations either from members or others during their lives or on death.  Only gifts qualify as donations and not other payment such as membership subscriptions.  

However, any club seeking to register as a CASC will have to accept the restrictions imposed including the anti-avoidance provisions in place to ensure that CASCs do not de-register their status.  

If your club would materially benefit from registering as a CASC and accepts the restrictions of and consequences imposed by registration then it will need to see what changes it needs to make to its constitution (if any) and the way it operates in practice to qualify for registration.  

Detailed guidance on CASC status is included in the guidance at http://www.Community-Rugby.com/Club Management/Funds/Cascs/Guidance on Industrial and Provident Society Model Rules and Registration as a CASC.

It should be noted that unincorporated clubs already registered as CASCs should ensure they register the new incorporated body as a CASC before any assets are passed over.  
5.
RFU Sample Rules for Rugby Union Clubs

The RFU has produced three sets of sample rules, set out below.  The CASC compliant model rules for IPS have been approved by HMRC.  The CASC compliant sample Rules for unincorporated clubs and sample Memorandum & Articles  have been agreed with HMRC and using them will help you apply for CASC status (although your application will still need to be considered in full by HMRC).  Departure from the wording of the templates could fall outside the CASC requirements and make further changes necessary.  
Unincorporated Rugby Union Clubs
1.
Sample Rules for Unincorporated Rugby Football Clubs qualifying as Community Amateur Sports Clubs .
2.
Sample Rules for Unincorporated Rugby Football Clubs not qualifying as Community Amateur Sports Clubs.
These sample rules and guidance for their use is available from the Club Management Section of  the RFU's website (http://www.community-rugby.com).

Industrial & Provident Society Model Rules for Rugby Football Clubs
1.
Sample Rules for Rugby Football Clubs constituted as an IPS qualifying as Community Amateur Sports Clubs.
2.
Sample Rules for Rugby Football Clubs constituted as an IPS not qualifying as Community Amateur Sports Clubs.
These sample rules and guidance for their use is available from the Club Management Section of the RFU's website  (http://www.community-rugby.com).

Rugby Football Clubs incorporated as Companies Limited by Guarantee
1.
Sample Memorandum & Articles of Association for Rugby Football Clubs constituted as a company limited by guarantee qualifying as Community Amateur Sports Clubs.
2.
Sample Memorandum & Articles of Association for Rugby Football Clubs constituted as a company limited by guarantee not qualifying as Community Amateur Sports Clubs.
These sample Memorandum & Articles and guidance for their use is available on the Club Management Section of the RFU's website (http://www.community-rugby.com).


PART B:
INCORPORATION OF RUGBY FOOTBALL CLUBS AS COMPANIES LIMITED BY GUARANTEE
1.
Introduction


A set of template documents has been produced to assist an unincorporated rugby football club ("the Club") to "incorporate" as a company limited by guarantee. 


The word "incorporate" suggests that the Club will somehow transform itself into a company. In fact the following distinct steps are involved:

(
consideration of the benefits of incorporation and decision by the Executive Committee to initiate the process;

(
consideration of taxation position of the Club and obtaining tax clearances for the transfer;

(
establishment of a company limited by guarantee ("Newco") which will have a Memorandum & Articles drafted to reflect the needs of the Club;

(
identification of the Club's assets, contracts, employees and investments;

(
proposal and passing (by the members of the Club) of a resolution at a general meeting to transfer the Club's assets and undertaking to Newco with effect from an effective date (a month or so after the date of the resolution being passed); 

(
carrying out certain administrative tasks to make the transfer of assets effective.


It is the drafting of the Memorandum and Articles of Association for Newco which is likely to involve the most work on the part of the Club or its legal advisers.


We strongly recommend the establishment of a sub-group of the Executive Committee to take the incorporation project forward. On average, an incorporation is likely to take between five and ten months.

2.
Incorporation

Why incorporate?

(
As the majority of rugby football clubs are unincorporated associations, their committee members may be personally liable for the debts of the Club.


(
If those committee members were instead directors of a company they would have limited liability and may only be personally liable if they had committed some wrongdoing or if the organisation continued to trade when insolvent.


(
An unincorporated association cannot hold property in its own name and therefore any property is held by trustees.  Each time one of those trustees retires or dies, the property has to be transferred to the new trustees.  This obviously involves expense.  If the association's property is leasehold then the trustees who hold the lease will be liable to pay the rent although they may have an indemnity from the association's assets.  In a recent case, trustees were held to be personally liable when a member was injured in the unincorporated association's building because the rules of the association provided that the trustees were responsible for the upkeep of the association's building.


(
By contrast companies can hold property in their own name.


(
Unincorporated associations cannot sue or be sued in their own name, but companies can sue and be sued in their own name.


Are there any disadvantages to incorporation?

(
Unincorporated associations are not generally subject to any outside scrutiny and their rules and accounts are private documents (other than reporting requirements to the Constituent Body or the RFU).


(
Companies are subject to outside scrutiny.  Companies must file certain documents at Companies House including annual reports and accounts and these are therefore public documents.


Summary

(
Any entity which organises or undertakes at its premises rugby activity, employs staff, owns property or enters into contracts is advised to incorporate to ensure that its committee members are not exposed to personal liability.

3.
Next Steps

The next section of this document sets out the steps to be taken to achieve incorporation as a company limited by guarantee.
PART C:  STEPS TO BE TAKEN TO ACHIEVE INCORPORATION AS A
COMPANY LIMITED BY GUARANTEE
1.
Steering Group

Most Clubs will want to appoint a steering group (made up of members of the club’s executive committee) to take the incorporation project forward. We strongly recommend this. 
2.
New Constitution
2.1
The first step is to analyse your existing constitution to see if you have the ability to dissolve your club (and transfer your assets to a company or other body established for similar purposes to your club).  If you do not have this power, your rules will require amendment.  This amendment can be effected at the same time as proposing the resolution to transfer the assets and undertaking.  

2.2
The next step is to identify how the new company should be structured, who the directors should be and which of your rules you would like to retain in the new body.

2.3
You will need to decide whether you would like to be a CASC or not and then analyse the relevant sample Memorandum and Articles carefully to see what, if any, changes you would like to make to them.  Several of the Articles are drafted in the alternative and you will need to decide which apply to your club.

2.4
Once you are happy with the Memorandum and Articles and have gathered all details of the directors, secretary and initial members, the new company will need to be registered at Companies House.  To do this you will need to complete the statutory forms 10 and 12 and return these with the final version of the Memorandum and Articles of Association to Companies House. Forms 10 and 12 may be downloaded free of charge from the Companies House website (http://www.companieshouse.co.uk).  You also need to include the incorporation fee (currently £20).

3.
Tax Clearances
3.1
Generally speaking, it should be possible to effect incorporation as a company limited by guarantee as a reconstruction on a no gain no loss basis (i.e. without incurring a tax liability). The transfer should be treated as a reconstruction and therefore clearance should be sought in respect of corporation tax on capital gains and the preservation of mutual trading status (if you have it) from HM Revenue & Customs. However, if any of the club’s property assets are subject to a mortgage or other charge and that mortgage or charge is being transferred to the new body, then Stamp Duty Land Tax is payable on the value of the mortgage or charge.   If Stamp Duty Land Tax is going to be an issue, you should consider if incorporation as an IPS will ameliorate this.
3.2
At the outset, you will need to send the template letters (which should be amended to reflect your club's particular circumstances) to HM Revenue and Customs to obtain appropriate clearances for capital gains tax, for the preservation of mutual trading and for VAT (as appropriate). These are available from the Club Management Section of the RFU's website at http://www.community-rugby.com. You should ensure you receive a response before proceeding with incorporation. 
3.3
Where CASC status has already been obtained for the existing club using the old constitution you should ensure CASC status is also obtained for the incorporated body before any assets are passed over.  HMRC are usually happy to consider applications along with draft constitutions and copies of the most recent accounts.

3.3
If your tax affairs are not straightforward or you want to incorporate as more than one company, you should obtain specific legal and tax advice.
4.
Resolution to transfer the assets of the Club and acceptance by Newco
4.1
The sample resolution to transfer the assets of the club to Newco (available from the Club Management Section of the RFU's website (http://www.community-rugby.com) will need to be amended to reflect the club's particular circumstances and the schedules completed to reflect its assets.

4.2
The resolution to transfer the assets of the club to Newco will need to be proposed and passed in accordance with your existing rules by the appropriate majority at a general meeting of the unincorporated association.  Your rules may not allow for such a transfer in which case the resolution will need to include paragraph 1.  If you do need to include paragraph 1, the resolution should be proposed in the same way as any other resolution to change your rules.
4.3
Newco will need to hold a meeting of its directors to resolve to accept the transfer of the assets and undertaking of the unincorporated association.

4.4
The same directors’ meeting will deal with administrative matters.

4.5
You will need to complete the company books for the new company.

4.6
You will then need to administer the company appropriately (see Guide to the Administration of Companies Limited by Guarantee[, which is available from the Club Management Section of the RFU's website (http://www.community-rugby.com).

5.
Transfer of Assets
5.1
Any freehold/leasehold property will have to be transferred to the new company and the transfer registered at H M Land Registry if appropriate.  

5.2
Intellectual property (such as copyright, trade marks etc) may need to be specifically assigned.

5.3
A detailed analysis of the contracts entered into by the unincorporated association will have to be done before the change in constitution.  A list of the contracts will have to be attached as a schedule to the resolution.  The other parties to any major contracts should be asked to "novate" (or renew) the contracts in favour of the new company.  If there are any minor contracts (e.g. in respect of utilities) these can simply be renewed by the new company.  Other contracts will need to be reviewed carefully and discussions with the suppliers initiated as to how best to ensure Newco benefits from them.

5.4
Any insurance policies should be novated in favour of the new company.

5.5
If investments are held in the name of nominees these may be retained by those nominees but they should be notified that the new company is the new beneficiary.  If any investments are held in the name of individuals then they should be transferred to the new company.

5.6
The club's bank and any building societies will have to be informed of the incorporation.  They may require a new bank account to be opened.

5.7
New stationery will have to be prepared for use by the new company containing the relevant details (see Guide to the Administration of Companies Limited by Guarantee).

5.8
Any employees of the club will need to be notified of the change in their employer.

5.9
The Information Commissioner will need to be informed of the new Data Controller and existing notification cancelled.  Unfortunately the Registry will not waive the charge for the new registration.

5.10
Any pension arrangements will need to be reviewed in the light of the incorporation.

6.
Taxation

HM Revenue & Customs will need to be informed of the new company's details and of the transfer of assets and undertaking to the new company.  A template letter is included in the pack of template documents. Any changes to PAYE arrangements will need to be made and your VAT number transferred to the new company.

7.
Timetable

In order to ensure an efficient incorporation, the project is best carried out in the following sequence:

1.
Decide whether or not to incorporate and identify timescale and Effective Date (i.e. the date on which the transfer of the assets and undertaking of the club will be transferred to the new company – this can be at any time after the resolution is passed) and submit tax clearances to HM Revenue & Customs.

2.
Prepare and finalise Memorandum and Articles (consulting your members on their contents, as appropriate).

3.
Prepare the resolution and identify information about assets for the schedules.

4.
Incorporate the new company at Companies House.

5.
Call a General Meeting of the club by giving notice of the resolution.

6.
Hold the General Meeting.

7.
Complete formalities to transfer the assets over and inform employees/suppliers of change of legal entity.

PART D:
LEGAL ADVICE ON INCORPORATION OF COMPANIES LIMITED BY GUARANTEE 
Please note the importance of seeking specific legal and tax advice when deciding how best to change your Club's constitution and on use of the sample documents for incorporation.  

If you would like any assistance on incorporating as a company limited by guarantee, please contact Farrer & Co for an estimate of the costs involved, at the following address: 

Serena Hedley-Dent or Anthony Turner
Farrer & Co

66 Lincoln’s Inn Fields

London

WC2A 3LH

Telephone: 
Serena: 020 7917 7352 or Anthony 020 7917 7460
Fax:

020 7917 7293
Email:

shd@farrer.co.uk or aat@farrer.co.uk
Web site: 
www.farrer.co.uk
Farrer & Co LLP
August 2007
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