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FARRER & CO


66 Lincoln's Inn Fields


London  WC2A 3LH
[FIRST TEMPLATE LETTER DESCRIBED AT PARAGRAPH 3.2 OF THE STEPS to be Taken to achieve Incorporation as a Company Limited by Guarantee]

[To be typed on the headed paper of [                 ] RFC]
You should take specific advice from your accountants/auditors before submitting this letter to HMRC to see if other clearances need to be applied for.

HM Revenue & Customs

Business Tax Clearance Team

Fifth Floor

22 Kingsway

London

WC2B 6NR

[Date]

Dear Sirs

Incorporation of [insert] RFC
Application for Clearances under Sections 138 and 139(5) Taxation of Chargeable Gains Act 1992 ("TCGA 1992") 

1.
Introduction

1.1
[insert] RFC ("the Club") is an unincorporated association whose tax affairs are dealt with by [insert] under reference [insert]. All correspondence with [insert] has been addressed to their reference [insert].  

1.2
We enclose copies of the latest set of [audited] accounts for the Club for the year ended [insert].

2.
Background to the Proposed Incorporation

2.1
The Club is a rugby club operating in [insert].  Its current membership is approximately [insert].  In the year to [insert], the Club's turnover was £[insert].

2.2
The Club is making arrangements for its incorporation as a company limited by guarantee. The membership [will be asked to give] [have given] their consent to the incorporation and the appropriate resolutions [will be] [have been] passed [giving] effect to their wishes.

2.3
The Club's incorporation as a company limited by guarantee will have the effect of bestowing upon it corporate status and affording for its members limited liability.  The decision to incorporate was made as corporate status was deemed more suitable to run an organisation of this size which increasingly involves holding property (and the liabilities incumbent upon an occupier), entering into contracts and employing staff.  Incorporation will also simplify certain administrative matters, such as the holding of property and the provision of security.   
2.4
[Following incorporation the company will be applying to the Charity Commission for registration as a charity and to your colleagues at HMRC Charities for recognition as a charity for tax purposes] [Following incorporation the company will be applying to HMRC CASC Unit for registration as a Community Amateur Sports Club]. [Include appropriate option where your club will be either a charity or CASC following incorporation.] 
3.
The Proposed Transaction
3.1
The members of the Club [will resolve] [have resolved] to transfer its undertaking and assets to the new company limited by guarantee (without share capital) established for the purpose of taking on those assets and undertaking by way of a scheme of reconstruction. 

3.2
In these circumstances, we do not consider that a separate agreement to give effect to the transfer of undertaking is required.  

3.3
We believe that the conditions of Schedule 5AA TCGA 1992 are met in this matter given that:

· for the purposes of the first condition, the scheme involves the issue of membership rights in the new company to the existing members of the Club and no one else.  (Clause 8 of Schedule 5AA provides at 8(i)(b) that “ordinary share capital” means, in the context of a company that has no share capital, any interests in the company possessed by the members of the company .)

· for the purposes of the second condition, the entitlement of any member of the Club to become a member of the successor company is the same as any other member; and

· the third condition is satisfied as the new company will take over the whole of the business of the existing Club.

3.4
We believe that any transfer involved in the proposed transaction should be interpreted as a transfer at a "no gain, no loss" price under Section 139 TCGA 1992.  This is because the "transfer" is being made for no consideration (other than the assumption of the assets and liabilities of the business) and the new corporate body will be carrying on the same business with the same membership.  As such there would be no corporation tax consequences for the Club.

4.
The Clearances Required
4.1
As the Revenue will view the Club and the newly incorporated body as separate corporate concerns for tax purposes, we understand that there will be a potential capital gain on the transfer of assets from the Club to the new corporate body.
4.2
In the light of these comments we should be grateful for your confirmation that:


(i)
Section 136 TCGA 1992 will apply to the disposal by the members of the Club of their interest in the association in return for the right to become members of the new corporate body; and 


(ii)
Section 139(5) TCGA 1992 will apply to the transfer of assets, liabilities and undertaking of the Club to the new corporate entity;


so that there will be no tax payable on the reconstruction.

Yours faithfully

[SECOND TEMPLATE LETTER DESCRIBED AT PARAGRAPH 3.2 OF THE STEPS to be Taken to achieve Incorporation as a Company Limited by Guarantee]

[To be typed on the headed paper of [insert] RFC]

You should take specific advice from your accountants/auditors before submitting this letter to HMRC to ensure it reflects your individual circumstances

HM Inspector of Taxes

[Please insert details of local tax office]

[Date]

Dear Sir

[insert] RFC ("the Club")

Reference No: [insert]
We are making arrangements for the incorporation of the Club as a company limited by guarantee.

As an unincorporated association, we understand that the Club is currently liable to corporation tax as a "company" for the purposes of the Corporation Tax Acts and the Taxation of Chargeable Gains Act 1992 ("TCGA 1992").

Incorporation of Club as a company limited by guarantee will have the effect of bestowing upon the Club corporate status and affording for its members limited liability.

We are approaching you at this stage in order to clarify the corporation tax consequences (if any) of the incorporation of the Club as a company limited by guarantee.  

As the tax regime for the Club will be the same both before and after incorporation, we believe that no corporation tax consequences will arise.  

As assets will be transferred from the unincorporated association to the new corporate body you may consider that this constitutes a disposal for corporation tax purposes.  We consider that such a disposal should be interpreted as a transfer at a "no gain, no loss" price under Section 139 TCGA 1992.  This is because the "transfer" is being made for no consideration (other than the assumption of the liabilities of the business).  We enclose a copy of our clearance application to the Business Tax Clearance Team.  The new corporate body will, of course, be carrying on the same business with the same membership.  

Thus in this circumstance also there would be no corporation tax consequence for the Club.

We should be grateful if you would therefore confirm that as incorporation as a company limited by guarantee does not change the taxable entity in question, no corporation tax consequences will arise, or, even if you consider a "disposal" would take place, there is still no corporation tax payable as a result.

[The Club also currently claims exemption from liability under Case I of Schedule D on the grounds it is not trading.  On incorporation, the new corporate body would also claim this exemption.  The members of the new corporate body will be the same as those of the Club.  Those members will have the same rights to participate in the profits of the new corporate body and the same rights to participate in any surplus on a winding-up of the new corporate body as they had in relation to the Club.  Please would you confirm that the new corporate body will also be granted this exemption on the grounds of mutual trading.]  [Use if you claim mutual trading status]

On the basis of the above, we should be grateful if you would let us know what action we should take in order to notify you officially of its new status.

Please do not hesitate to let us know if there is any further information that you may require in order to consider this question.

Yours faithfully

[THIRD TEMPLATE LETTER DESCRIBED AT PARAGRAPH 3.2 OF THE STEPS to be Taken to achieve Incorporation as a Company Limited by Guarantee]

To be typed on the headed paper of [insert] RFC

[Submit if you are registered for VAT]

HM Revenue & Customs

VAT Office

[Address of local VAT office]

For the attention of [insert]

[Date]

Dear Sirs

[insert] RFC ("the Club")

VAT Registration Number: [insert]

We are making arrangements for the incorporation of the Club as a company limited by guarantee.  Incorporation of the Club as a company limited by guarantee will have the effect of bestowing upon the Club corporate status and affording for its members limited liability.

We are approaching you at this stage in order to clarify the VAT consequences (if any) of registration of the Club as a company limited by guarantee.  The Club does not intend to alter in any way the business that it carries on as a result of its incorporation.

We should be grateful if you would confirm that the incorporation of the Club would not have any adverse VAT consequences.  Please would you also confirm that you would regard the transfer of the assets and undertaking of the unincorporated association to the incorporated body as the transfer of a business as a going concern and that the transfer of the business run by the Club would not, therefore, constitute a supply of goods or services.  

We should also be grateful if you would let us know whether you would be prepared to use your powers under Section 49 Value Added Tax Act 1994, if an application to transfer the unincorporated association's registration to the new incorporated body were to be made.

Yours faithfully

FOURTH TEMPLATE LETTER TO BE SENT TO HMRC CASC UNIT IF CLUB IS ALREADY A CASC

[To be typed on headed notepaper of [              ] RFC

HM Revenue & Customs -  Sports Club Unit                                                                                                                                                                            

 [Date]

Dear Sirs

Incorporation of CASC [             ] RFC

1.
Background

Our club is registered under the Community Amateur Sports Club scheme by your office under your reference [      ]. It is about to incorporate as a company limited by guarantee with all of the current members transferring their membership to the new company. The membership will be asked to give their consent to the incorporation and the appropriate resolution will be passed giving effect to their wishes.

2. 
Proposed Incorporation

The Club’s incorporation as a company limited by guarantee will give it corporate status and provide limited liability protection to its members. Corporate status is more appropriate to run an organization of this size which involves holding property , entering into contracts and employing people. Incorporation will also simplify the  administration of such matters as the holding of property and the provision of security.

The newly incorporated Club will wish to maintain its CASC status and the draft Articles for the new company which are enclosed  reflect those which are necessary for the Club to continue to qualify as a CASC.

3. 
Proposed Transaction 

The members of the Club will transfer its undertaking  and assets to the new company limited by guarantee (without share capital )established for the purpose of taking on those assets and undertaking by way of a scheme of reconstruction. The draft resolution which the members will be asked to approve is attached together with the Club’s latest Accounts.

We believe that in the light of the above-

a. Section 136 TCGA 1992 will apply to the disposal by the members of the Club of their interest in it in return for the right to become members of the new company limited by guarantee; and
b. Section 139(5)TCGA 1992 will apply to the transfer of assets, liabilities and undertaking of the Club to the new company;

so that there will be no tax payable on the reconstruction.

We also believe that the new company will be able to be registered as a CASC provided it adopts the Articles as drafted since it will continue to operate in the same way as the club.

4.
Confirmation Sought

Could you please confirm that you agree that Sections 136 and 139(5) TCGA 1992 apply to the proposed transaction and that you will be able to register the new company as a CASC on the completion of the necessary formalities.

Yours faithfully

Club Treasurer [or other Authorised CASC Officer]

[          ] RFC
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